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WALLER, CHIEF JUSTICE, FOR THE COURT:

¶1. John Ravenstein appeals the 2012 judgment of the Madison County Chancery Court

appointing his ex-wife Elisha Ravenstein Hawkins as conservator for the couple’s adult son

Ryan. John also appeals the chancery court’s denial of his motions for relief from judgment

and modification of child support, through which he attempted to terminate his duty to

support Ryan financially.  We find that the chancellor correctly denied John’s motion for

relief from the divorce judgment and motion for modification of child support.  But we find

that the chancery court applied an incorrect legal standard for appointing a conservator for



Taylor v. Taylor, 478 So. 2d 310 (Miss. 1985) (noting a nationwide trend in1

requiring parents to support adult children who are unable to provide their own support due
to a disability).
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Ryan.  Accordingly, we reverse the chancery court’s appointment of Elisha as Ryan’s

conservator and remand for further proceedings.

STATEMENT OF THE CASE

¶2. The Madison County Chancery Court granted Elisha Ravenstein Hawkins a divorce

from her husband John Ravenstein on March 27, 1998. Elisha was awarded physical and

legal custody of the couple’s son Ryan, with liberal visitation awarded to John. At the date

of the divorce, Ryan was seven years old. Ryan suffers from  serious medical conditions that

have rendered him severely mentally and physically disabled. In the divorce decree, after

discussing John’s substantial income and Ryan’s unique needs, Chancellor Lutz found that

John was capable of paying $1,500 a month in child support. The chancellor then held:

This Court is unable to justify allowing Ryan to become a ward of the state

upon reaching his twenty-first birthday when he has parent’s [sic] capable of

caring for him.  With guidance from Taylor  and the other jurisdictions which1

are noted above, this Court will require John to continue support for Ryan’s

life.  According to Taylor, any right to receive support is a right which matures

into Ryan when he reaches age twenty-one.  The Court suggests at age twenty-

one the parties follow the proper course of action when dealing with a disabled

adult’s estate.

(Emphasis added.)  Accordingly, John was ordered to pay $1,500 a month in child support

for Ryan’s life, along with Ryan’s health and dental insurance.  John and Elisha were ordered

to share all uncovered medical expenses and special-equipment expenses equally for Ryan’s

life. John filed a Motion for Reconsideration, Clarification, and/or Alternatively, for a New

Trial. In his motion, John acknowledged “for the purposes of appeal” that he objected to the
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court’s award of lifetime child support for Ryan. The chancery court submitted an Amended

Final Judgment making minor changes to the initial judgment, but the court did not address

John’s argument regarding the legality of mandated lifetime child support. No further

motions or appeals were taken, and the parties abided by the chancery court’s judgment

without modification for the next thirteen years.

¶3. On March 15, 2011, Elisha filed in chancery court a Petition for Appointment of

Conservator. Elisha contended that Ryan, who was now twenty years old, was so incapable

of managing his own person and estate that it was necessary to have a conservator appointed

to have charge of his person and estate. Elisha claimed that she was willing and able to serve

as Ryan’s conservator, and that the appointment would be in Ryan’s best interest. John

responded by filing his own Petition for Appointment of Conservator, requesting the

chancery court to appoint him as Ryan’s conservator. Alternatively, John requested the court

to appoint Elisha and himself as coconservators. John also contended that Ryan did not have

a separate estate to manage at that time, but that upon reaching majority, he would require

a conservator to manage his financial affairs.

¶4. On April 17, 2011, Ryan’s twenty-first birthday, John ceased paying his child-support

payments to Elisha and began depositing the funds in the registry of the Madison County

Chancery Court. John then filed a motion for relief from the chancery court’s 1998 judgment.

John argued that the chancery court’s award of lifetime child support to Ryan was void when

rendered and that it was no longer equitable to enforce that provision, since Ryan had

reached the age of majority.  John claimed that all obligations specified in the court’s 1998

judgment should terminate as a matter of law upon Ryan’s twenty-first birthday. In response,
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Elisha argued that John’s motion was untimely, as the 1998 judgment was not timely

appealed. Elisha also argued that there had been no material change in circumstances,

unanticipated at the time of the initial judgment, that would warrant modifying the judgment.

¶5. All pleadings and causes concerning the parties were consolidated by order of the

Madison County Chancery Court into Cause No. 1996-350, the original divorce action. On

February 22, 2012, the parties entered an Agreed Order stipulating the need for a conservator

over Ryan’s person. Chancellor Brewer then held a hearing on Elisha’s and John’s petitions

to be appointed conservator, along with John’s motion for relief from the 1998 judgment.

John’s motion for relief from the judgment was not fully addressed at the hearing, however.

Instead, the parties presented witnesses to testify regarding each party’s physical and

financial ability to care for Ryan.

¶6. On April 18, 2012, the chancery court entered its Opinion and Final Judgment on the

consolidated cases. Chancellor Brewer granted Elisha’s petition to be appointed Ryan’s

conservator, denied John’s petition to be appointed Ryan’s conservator, and denied John’s

motion for relief from the divorce judgment. The chancellor held that John’s motion for relief

was an “untimely attemp[t] to re-litigate matters that were ripe for remedy under the

procedural avenues thirteen years ago.” The chancellor also found that Ryan’s twenty-first

birthday did not constitute a material change in circumstances warranting modification of the

court’s previous award of lifetime child support. Finally, viewing John’s Petition for

Appointment of Conservator as a request to modify custody of Ryan, Chancellor Brewer held

that John had failed to prove a material change in circumstances warranting modification of

the court’s initial grant of custody to Elisha.
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¶7. John filed a motion for reconsideration and clarification of the court’s judgment on

April 25, 2012.The chancellor denied this motion and ordered that any funds deposited in the

court registry be released to Elisha. John now appeals to this Court, raising the following

issues:

I.  Whether the chancery court erred in requiring John to make

support payments for the lifetime of his adult child.

II.  Whether the chancery court applied the wrong legal standard when

determining who would be appointed conservator of Ryan

Ravenstein.

III.  Whether the chancery court erred in not requiring Elisha to

deposit all support paid by John for the benefit of Ryan to a

Conservatorship Account and in not requiring Elisha to file an

inventory and accounting of all support funds and to post a bond.

IV.  Whether the chancery court erred when it awarded support to

Elisha for the benefit of an adult who was not joined as a party to

the action.

Following oral argument in this case, this Court requested supplemental briefing from the

parties on the following issue:

V. Whether an interpretation that Mississippi Code Sections 93-5-23

and 93-11-65 do not allow the chancellor the discretion or authority

to award child support for the support of an adult child who is

mentally or physically incapable of self-support after the age of

twenty-one years would violate the Equal Protection Clause of the

United States Constitution and the corresponding equal protection

provision of the Mississippi Constitution.  Specifically, whether

such an interpretation violates an adult child’s (in this case,

Ryan’s) right to equal protection under the law in light of the

legislature’s enactment of Mississippi Code Section 43-19-33, which

provides that a putative father is not relieved of the duty of support

in the case of an adult child who “is mentally or physically

incapable of self-support.”

STANDARD OF REVIEW
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¶8. “This Court has a limited standard of review in examining and considering the

decisions of a chancellor.”  Ballard v. Commercial Bank of DeKalb, 991 So. 2d 1201,

1204-1205 (Miss. 2001) (citing McNeil v. Hester, 753 So. 2d 1057 (Miss. 2000)).  This

Court will not disturb the findings of the chancellor unless the chancellor was manifestly

wrong, clearly erroneous, or applied an erroneous legal standard. Tinnin v. First United

Bank of Miss., 570 So. 2d 1193, 1194 (Miss. 1990).  Where the chancellor’s findings are

supported by substantial evidence, this Court is without authority to disturb his or her

conclusions, although this Court might have found otherwise as an original matter.  Dew v.

Langford, 666 So. 2d 739, 742 (Miss. 1995) (citing In re Estate of Harris, 539 So. 2d 1040

(Miss. 1989)).  For questions of law, the standard of review is de novo.  Vaughn v. Vaughn,

798 So. 2d 431, 434 (Miss. 2001).

DISCUSSION

I.  Whether the chancery court erred in requiring John to make

support payments for the lifetime of his adult child.

¶9. John argues that Chancellor Lutz lacked the authority to extend John’s child-support

obligation beyond the date that Ryan reached the age of majority, which in Mississippi is

twenty-one years old.  See Nichols v. Tedder, 547 So. 2d 766, 770 (Miss. 1989) (“[T]his

Court holds that twenty-one (21) years is the age of majority in this State for purposes of

child care and maintenance orders issued pursuant to [Sections 93-5-23 and 93-11-65 of the

Mississippi Code].”).  Therefore, John asserts, his legal obligation to support Ryan

terminated when Ryan attained the age of twenty-one.  Notably, John never appealed

Chancellor Lutz’s 1998 judgment.  Instead, he waited until Ryan turned twenty-one and then
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filed a motion for relief from that judgment and a motion for modification of child support.

These motions will be addressed separately below.  

A. Rule 60(b) motion

¶10. Under Rule 60(b) of the Mississippi Rules of Civil Procedure, a court may relieve

a party from a “final judgment, order, or proceeding” when “the judgment is void,” when

“it is no longer equitable that the judgment should have prospective application,” or for “any

other reason justifying relief from the judgment.”  Miss. R. Civ. P. 60(b)(4), (5), (6).  Rule

60(b) is a “grand reservoir of equitable power to do justice in a particular case” that should

be reserved for “extraordinary and compelling circumstances.”  Briney v. United States Fid.

& Guar. Co., 714 So. 2d 962, 966 (Miss. 1998).  A Rule 60(b) motion should not be used

to relitigate a case.  Stringfellow v. Stringfellow, 451 So. 2d 219, 221 (Miss. 1984).  A

motion made pursuant to Rule 60(b)(4), (5), or (6) must be made “within a reasonable time”

after the entry of the judgment.  Miss. R. Civ. P. 60(b). What constitutes a reasonable time

must be determined on a case-by-case basis.  M.A.S. v. Miss. Dep’t of Human Servs., 842

So. 2d 527, 530 (Miss. 2003) (citations omitted). 

¶11. John filed his motion for relief from the chancery court’s 1998 divorce judgment

pursuant to Rule 60(b)(4), (5) and (6).  The chancellor denied John’s motion as untimely,

finding that it had not been brought within a reasonable time after the entry of the divorce

judgment.  On appeal, John argues that the chancery court had no discretion to deny the

relief requested because the provision in the divorce judgment requiring lifetime child

support is void. “[M]otions for relief under Rule 60(b) are generally addressed to the sound

discretion of the trial court and appellate review is limited to whether that discretion has



Mississippi Rule of Civil Procedure 60(b) is similar to Federal Rule of Civil2

Procedure 60(b), and this Court often looks to federal authority when interpreting Rule
60(b).
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been abused.”  Stringfellow, 451 So. 2d at 221 (citing Clarke v. Burkle, 570 F.2d 824 (5th

Cir. 1978)).

¶12. Applying federal authority,  this Court has held that there is no effective time limit2

for seeking relief from a void judgment under Rule 60(b)(4), as “no amount of time or delay

may cure a void judgment.”  Overbey v. Murray, 569 So. 2d 303, 306 (Miss. 1990) (citing

7 J. Moore & J. Lucas, Moore’s Federal Practice ¶ 60.25[4] (2d ed. 1987)).  “In defining

a void judgment, this Court has repeated the federal rule, which states that ‘a judgment is

void only if the court that rendered it lacked jurisdiction of the subject matter, or of the

parties, or if it acted in a manner inconsistent with due process of law.’” Id. (quoting Bryant,

Inc. v. Walters, 493 So. 2d 933, 938 (Miss. 1986)).

¶13. It is not alleged that the chancery court lacked jurisdiction over the parties to the

1998 divorce action or acted in a manner inconsistent with due process of law.  The only

challenge available to John, then, is that the chancery court lacked subject-matter

jurisdiction over the 1998 proceeding.  Regarding subject-matter jurisdiction, this Court has

held:

Jurisdiction of the subject matter is the power of the court to hear and

determine cases of the general class to which the particular case belongs . . .

. [I]f a court has jurisdiction of the subject matter, it has the power to decide

the case according to its own view of the law and the facts; the test of

jurisdiction is whether the court has the right to enter on the inquiry, and not

whether its methods were regular, its findings right, or its conclusions

according to law . . . . The authority to decide a case at all, and not the

decision rendered therein, is what makes up jurisdiction, and when there is
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jurisdiction over the person and subject matter, the decision of all other

questions arising in the case is but an exercise of that jurisdiction. 

Duvall v. Duvall, 224 Miss. 546, 552-53, 80 So. 2d 752, 754 (1955) (citations omitted).

Thus, this Court must determine whether the chancery court had subject-matter jurisdiction

over the general class of cases to which the challenged judgment belongs.

¶14. The source of the equity jurisdiction of the chancery court is the Mississippi

Constitution. Id. at 555. The Mississippi Constitution grants the chancery courts full

jurisdiction over the following matters:  “(a) All matters in equity; (b) Divorce and alimony;

(c) Matters testamentary and of administration; (d) Minor’s business; (e) Cases of idiocy,

lunacy, and persons of unsound mind;” and “(f) All cases of which the said court had

jurisdiction under the laws in force when this Constitution is put in operation.”  Miss. Const.

art. 6, § 159.  The Ravensteins’ divorce proceeding explicitly falls within the chancery

court’s subject-matter jurisdiction granted by our Constitution.  See id.  Incidental to that

authority, the chancery court may make “all orders touching the care, custody and

maintenance of the children of the marriage” upon granting a divorce.  Miss. Code Ann. §

93-5-23 (Rev. 2013).  This Court has held:

Where a court has jurisdiction over the person and the subject matter, no error

in the exercise of such jurisdiction can make the judgment void, and . . . a

judgment rendered by a court of competent jurisdiction is not void merely

because there are irregularities or errors of law in connection therewith.  This

is true even if a fundamental error of law appears upon the face of the record.

See Todd v. Todd, 197 Miss. 819, 827, 20 So. 2d 827, 830 (1945) (citations omitted)

(emphasis added). Therefore, even if the chancellor’s decision to award lifetime child

support was erroneous as a matter of law, as John argues, that decision was merely an
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erroneous exercise of the chancery court’s valid subject-matter jurisdiction over matters of

divorce, alimony, and child support.  

¶15. Because the chancery court had subject-matter jurisdiction over the divorce action,

its judgment is not void, and the correctness of its decision cannot be the target of a

collateral attack under Rule 60(b)(4).  Nor can John rely on Rule 60(b)(5) or (6) as avenues

for relief.  The chancellor found that John’s motion for relief was untimely, citing opinions

of both this Court and the Court of Appeals in which motions for relief filed more promptly

than John’s motion were still found to be untimely.  See Hinds County Bd. of Supervisors

v. Common Cause of Miss., 551 So. 2d 107, 119 (Miss. 1989) (motion filed two years after

judgment found to be untimely); In re Dissolution of Marriage of De St. Germain, 977 So.

2d 412, 416 (Miss. Ct. App. 2008) (motion filed five years after judgment found to be

untimely); Netterville v. Weyerhauser, 963 So. 2d 38 (Miss. Ct. App. 2007) (motion filed

six years after judgment found to be untimely).  It is clear from the record that John objected

to the court’s award of lifetime child support from the moment the divorce judgment was

entered.  Yet, John never appealed the divorce judgment but abided by Chancellor Lutz’s

judgment for thirteen years, allowing Elisha, and more importantly Ryan, to assume that

such support would continue, before seeking judicial resolution of his argument.  Under the

facts of this case, such a delay clearly does not constitute a “reasonable time” within the

meaning of Rule 60(b).  

¶16. “Rule 60(b) is not an escape hatch for litigants who had procedural opportunities

afforded under other rules and who without cause failed to pursue those procedural

remedies.”  Palmer v. Grand Casinos of Miss., Inc., 744 So. 2d 745, 746 (Miss. 1999)
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(quoting State ex rel. Miss. Bureau of Narcotics v. One (1) Chevrolet Nova, 573 So. 2d

787, 790 (Miss. 1990)). We find that John has not presented this Court with an extraordinary

or compelling circumstance that would justify opening the judgment made by a court of

competent jurisdiction some fifteen years ago.  Accordingly, we hold that the chancery court

did not abuse its discretion in denying John’s Rule 60(b) motion for relief from the 1998

divorce judgment.

B. Motion for Modification of Child Support

¶17. A parent’s duty to support his or her children after divorce and the court’s authority

to order such support are addressed in the statutes governing divorce.  Section 93-5-23 of

the Mississippi Code provides:   

When a divorce shall be decreed from the bonds of matrimony, the court may,

in its discretion, having regard to the circumstances of the parties and the

nature of the case, as it may seem equitable and just, make all orders touching

the care, custody and maintenance of the children of the marriage . . . . 

Miss. Code Ann. § 93-5-23 (Rev. 2013).  “Modification of child support may be warranted

only where there is a showing of an after-arising material change in circumstances regarding

one or more of the interested parties, i.e., the father, mother, or child.”  Setser v. Piazza, 644

So. 2d 1211, 1215 (Miss. 1994) (citing Gregg v. Montgomery, 587 So. 2d 928, 931 (Miss.

1991)).  The Legislature’s inclusion of the “after-arising” language in Section 93-5-23

means that the change in circumstances must have been unanticipated by the parties at the

time the child-support judgment was entered.  McEwen v. McEwen, 631 So. 2d 821, 823

(Miss. 1992). Some factors which may be considered in determining whether a modification

of child support is warranted are:
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(1) increased needs caused by advanced age and maturity of the children (2)

increase in expenses, and (3) inflation factor.  Other factors include (4) the

relative financial condition and earning capacity of the parties, (5) the health

and special needs of the child, both physical and psychological, (6) the health

and special needs of the parents, both physical and psychological, (7) the

necessary living expenses of the father, (8) the estimated amount of income

taxes the respective parties must pay on their incomes, (9) the free use of a

residence, furnishings, and automobile and (10) such other facts and

circumstances that bear on the support subject shown by the evidence.  

Adams v. Adams, 467 So. 2d 211, 215 (Miss. 1985).  John’s request for termination of child

support “is a request for the modification of child support at its utmost extreme.”  Bryant

v. Bryant, 924 So. 2d 627, 631 (Miss. Ct. App. 2006). 

¶18. In his 1998 divorce judgment, Chancellor Lutz ordered John to make monthly child-

support payments for Ryan’s lifetime due to the fact that Ryan’s severe medical conditions

would permanently prevent him from caring for himself.  John made child-support payments

for roughly thirteen years, until Ryan’s twenty-first birthday.  John then filed a motion

requesting the chancery court to modify, and effectively terminate, his child-support

obligations. John argued that Ryan’s twenty-first birthday was a material change in

circumstances warranting termination of his child-support obligations, asserting that his

obligation to support Ryan terminated as a matter of law on Ryan’s twenty-first birthday.

Chancellor Brewer denied John’s motion, finding that Ryan’s twenty-first birthday was not

a material change in circumstances, unanticipated by the parties at the time of the divorce,

that would warrant a modification of the initial child-support order. 

¶19. We find that Chancellor Brewer was correct in denying John’s motion for

modification of child support. At the time of the divorce, John certainly could anticipate that

his son eventually would reach the age of majority.  In fact, John sought reconsideration of



The difference between a conservatorship and a guardianship is the lack of necessity3

of an incompetency determination or the existence of a legal disability for the initiation of

a conservatorship.  Harvey v. Meador, 459 So. 2d 288, 292 (Miss. 1984).  
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the chancery court’s order requiring him to pay lifetime child support.  However, John never

appealed this order, but now seeks termination of his child-support obligation through a

motion for modification, which in reality is nothing more than a repackaging of his untimely

Rule 60(b) motion.  John never challenged Chancellor Lutz’s opinions regarding Ryan’s

inability to care for himself. On the contrary, John later agreed with Elisha that the

appointment of a conservator was necessary for Ryan’s care and support due to Ryan’s

physical and mental incapacity. John also provided Chancellor Brewer with a financial

affidavit pursuant to Uniform Chancery Court Rule 8.05, revealing substantial income, in

which he included his child-support payment as a monthly expense. Under the established

law governing modification of child support, the record is clear that John failed to present

the court with evidence of any unanticipated material change in circumstances warranting

a modification of child support.  Accordingly, we hold that the chancellor did not abuse her

discretion in denying John’s motion for modification of child support.

II.  Whether the chancery court applied the wrong legal standard

when determining who would be appointed conservator of Ryan

Ravenstein.

¶20. The Legislature created the conservatorship  to provide for the care of persons who,3

by reason of advanced age, physical incapacity, or mental weakness, are incapable of

managing their own estates.  Miss. Code Ann. § 93-13-251 (Rev. 2013). Upon petition by

the ward or a person seeking to be appointed conservator, the chancery court “may appoint
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a conservator to have charge and management of the property of the person and, if the court

deems advisable, also to have charge and custody of the person subject to the direction of

the appointing court.”  Id.  In determining the need for a conservatorship, a “management

competency test” is applied by considering the following: “ability to manage, or

improvident disposition, or dissipation of property, or susceptibility to influence or

deception by others, or other similar factors.”  Harvey, 459 So. 2d at 292.  The chancery

court may, in its discretion, appoint a guardian ad litem to look after the interests of the

person for whom a conservatorship is sought.  Miss. Code Ann. § 93-13-255 (Rev. 2013).

Once a conservator is appointed for an individual, the conservator has the same duties,

responsibilities, and powers as a guardian of a minor.  Miss. Code Ann. § 93-13-259 (Rev.

2013).  

¶21. The conservatorship statutes do not set a specific standard for courts to apply when

faced with competing petitions for appointment of a conservator, as the chancery court faced

in this case.  However, this Court has held that “[i]t is the inescapable duty of the [chancery]

court and or the chancellor to act with constant care and solicitude towards the preservation

and protection of the rights of infants and persons non compos mentis.”  Arrington, 162

Miss. at 826-27.  Based on this foundational principle, chancery courts generally are given

wide discretion to “take all necessary steps to conserve and protect the best interest of these

wards of the court” in determining the appropriate person to be appointed as a conservator.

Id.  See, e.g., In re Conservatorship of Cole, 958 So. 2d 276, 283 (Miss. Ct. App. 2007)

(finding chancellor’s appointment of oldest son, rather than second son, as conservator over



The “best-interest-of-the-ward” standard has been followed implicitly by the courts4

of this state and consistently has been applied by the courts of other jurisdictions addressing
the issue.  See Priority and preference in appointment of conservator or guardian of an
incompetent, 65 A.L.R. 3d 991 (1975).  
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father’s person “was well within the chancellor’s discretion to make and was not manifestly

erroneous.”).   4

¶22. When the Ravensteins divorced in 1998, the chancery court awarded physical and

legal custody of Ryan to Elisha.  Chancellor Lutz recommended that the parties follow the

proper steps for dealing with a disabled adult’s estate when Ryan turned twenty-one. When

Ryan turned twenty-one, John and Elisha followed the chancellor’s direction, and each filed

a petition to appoint a conservator for Ryan. Chancellor Brewer adopted Chancellor Lutz’s

conclusion that Ryan would forever remain a child, which was never disputed by the parties,

and treated John’s petition to be appointed Ryan’s conservator as a request to modify

custody of Ryan.  The following discussion took place between Chancellor Brewer and Paul

Rogers, counsel for John, during the conservatorship hearing:

MR. ROGERS: Again, I guess, Your Honor, I think I have approached this,

as has, I believe, opposing counsel, is that we want the Court to decide which

parent should be the conservator, but we are not approaching that from the

basis of a material change in circumstances.

THE COURT: I think you are, Mr. Rogers.  I think you are. I think that’s

going to be your burden, because in his ruling Judge Lutz said the child

should remain with his mom.  And if that’s the case, then you have the

burden, non-mom, of establishing a material change in circumstances which

adversely affects the minor child, now over the age of twenty-one.  And if that

is not the case, why is that not the case, which is a procedural question.  
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Chancellor Brewer held that John had failed to produce credible evidence relating to any

adverse material change in circumstances that would warrant a change in custody or

visitation.  

¶23. We find that the chancery court erroneously applied the legal standard for

modification of child custody in determining who should be appointed as Ryan’s

conservator.  Chancellor Brewer presided over the conservatorship hearing as if the only

issue to be decided was whether John could modify Chancellor Lutz’s previous child-

support order, but the conservatorship hearing was a new and distinct proceeding.

Chancellor Lutz’s determinations concerning Ryan’s disabilities at the age of seven did not

constitute a per se appointment of Elisha as his lifetime guardian.  Effectively, then, the

chancellor placed no burden upon Elisha, but required John to prove a material change in

circumstances to be considered as conservator of the person and estate of the couple’s now-

adult son.

¶24. Importantly, Section 93-13-251 gives the chancery court the authority to appoint a

conservator first “for the management of the property” of the ward.  Miss. Code Ann. § 93-

13-251 (Rev. 2013).  Then, “if the court deems it advisable,” the conservator may also be

granted “charge and custody” over the ward’s person.  Id.  The conservatorship hearing and

the court’s ruling on the issue were concerned only with Ryan’s physical custody.  But

Chancellor Brewer appointed Elisha as conservator of Ryan’s person and estate, even

though no evidence was presented regarding who could best manage Ryan’s estate.

Chancellor Brewer should not have applied the law governing modification of child custody

to require John to prove an adverse change in circumstances.  Instead, Chancellor Brewer



Though not required by statute, it may be helpful for the chancellor to appoint a5

guardian ad litem to represent Ryan’s interests during the proceedings.  See Miss. Code Ann.
§ 93-13-255 (Rev. 2013).  
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should have reviewed the evidence presented by both parties objectively, with no advantage

given to either party, to determine if appointing either parent as conservator over Ryan’s

estate, and, “if the court deems it advisable” over his person, would be in Ryan’s best

interest.  Accordingly, we reverse the chancellor’s appointment of Elisha as Ryan’s5

conservator and remand for a new conservatorship hearing. 

III.  Whether the chancery court erred in not requiring Elisha to

deposit all support paid by John for the benefit of Ryan to a

Conservatorship Account and in not requiring Elisha to file an

inventory and accounting of all support funds and to post a bond.

¶25. As previously discussed, conservators have the same powers, duties, and

responsibilities as legal guardians. Miss. Code Ann. § 93-13-259 (Rev. 2013). A conservator

stands in the position of a trustee and owes a fiduciary duty of loyalty to the ward.  Bryan

v. Holzer, 589 So. 2d 648, 657 (Miss. 1991).  Conservators generally must enter into a bond

payable to the State prior to obtaining the authority to act on behalf of their ward.  Miss.

Code Ann. § 93-13-17 (Rev. 2013).  Conservators are required by statute to submit an

annual inventory and accounting of the ward’s estate, real and personal, and of any money

or other property which the guardian has received on behalf of the ward.  Miss. Code Ann.

§ 93-13-33 (Rev. 2013); Miss. Code Ann. § 93-13-67 (Rev. 2013).  Conservators generally

must seek court approval prior to making expenditures for the care and maintenance of their

wards.  Miss. Code Ann. § 93-13-38 (Rev. 2013).
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¶26. This Court has held that the chancery court has the authority to remove a conservator

for failure to comply with the aforementioned statutory safeguards. Matter of

Conservatorship of Matthews, 633 So. 2d 1038 (Miss. 1994).  In Matthews, an elderly

widow’s nephew was named as her conservator.  Id.  After two years, another of the

widow’s nephews filed a motion to remove the conservator, citing questionable management

of the widow’s estate, and the chancery court granted the motion.  Id.  A review of the

chancery court’s records revealed that the annual inventories filed by the conservator were

untimely and failed to include some of the widow’s investment assets.  Id. at 1039.  The

annual reports required by Section 93-13-67 of the Mississippi Code were not timely filed,

either.  Id.  This Court was profoundly concerned by the conservator’s failure to seek court

approval before making expenditures from the widow’s estate.  Id. at 1040.  “That prior

court approval is absolutely required by statute before a conservator makes expenditures

seems never to have occurred to counsel representing [the conservator] or the chancellor

who then examined and approved him.”  Id.  The conservator also invested the widow’s

funds without court approval, in violation of Section 93-13-57 of the Mississippi Code.  Id.

at 1041.  Because of the conservator’s failure to follow the basic procedural requirements

for his position, this Court held that the chancery court did not abuse its discretion in

removing him from his position.  Id.

¶27. The procedural safeguards applicable to conservators were not followed in this case.

After granting Elisha’s petition to be named Ryan’s conservator, Chancellor Brewer held

that the monthly payments ordered to be paid by John to Elisha on Ryan’s behalf continued

to constitute child support, even though Ryan was over the age of twenty-one.  Therefore,
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to the chancery court, these payments were not assets of Ryan’s estate and did not constitute

a separate financial estate for which bond, accounting, or court approval for expenditures

thereof would be required.  

¶28. We find that, with respect to the child-support funds received by Elisha for Ryan’s

benefit, Chancellor Brewer was correct in not requiring Elisha to post a bond, provide an

accounting of those funds, or seek court approval before spending those funds.  The monthly

payments made from John to Elisha for Ryan’s benefit still constitute child support.

However, because Ryan may receive funds in the future that will constitute a separate

financial estate, Elisha should have been required to comply with these statutory safeguards

nonetheless.  While Chancellor Brewer correctly determined that John still owed a duty to

make support payments for Ryan’s benefit, Ryan’s conservatorship is a separate matter

governed by different authority.  Mississippi statutory law is clear that conservators, like

other legal guardians, must comply with certain procedures before they are allowed to

proceed with their duties.  The chancery court is given some discretion in requiring a bond

or accounting in certain situations.  See Miss. Code Ann. § 93-13-17 (Rev. 2013) (a

guardian need not enter into a bond with respect to any portion of the ward’s estate which,

pursuant to an order of the court in its discretion, is held in certain insured financial

institutions); Miss. Code Ann. § 93-13-67 (Rev. 2013) (upon good cause shown, a guardian

may dispense with the filing of annual accounts when the ward’s estate does not exceed

$3,000, or when the only funds received by the guardian are paid by the Department of

Human Services, or when the ward’s estate consists solely of funds deposited in certain

financial institutions by order of the chancery court). In this case, though, the chancery court



20

completely disregarded these safeguards based on the determination that Ryan had no

separate estate.  On the contrary, any funds received by Elisha in her capacity as Ryan’s

conservator would constitute part of Ryan’s estate.  By exempting Elisha from the well-

established statutory requirements for managing conservatorships, the chancellor effectively

removed Elisha from judicial accountability for any of the funds she might receive in the

future on Ryan’s behalf.

IV.  Whether the chancery court erred when it awarded support to

Elisha for the benefit of an adult who was not joined as a party to

the action.

¶29. John argues that Chancellor Brewer erred in awarding post-majority child support

to Elisha because Elisha did not have standing to seek such support.  See Taylor v. Taylor,

478 So. 2d 310, 313 (Miss. 1985) (recognizing that “if there is a legal duty for a parent to

support an adult incapacitated child, the duty runs from the parent to the child, and not from

one divorced spouse to the other”).  John’s argument travels under the assumption that, by

denying his motions for relief from the 1998 judgment, Chancellor Brewer effectively

granted Elisha continuing child support for Ryan’s benefit.  

¶30. John’s argument is misplaced.  Elisha did file a motion for contempt and

modification of child support against John along with her petition to be appointed as Ryan’s

conservator, but the chancellor never ruled on Elisha’s motions.  Chancellor Brewer did not

“award support” to Elisha, but merely denied John’s requests to be freed from a prior order

of the court.  

¶31. Our conservatorship statutes require only that Ryan and one relative other than the

petitioner be given notice of the conservatorship proceeding.  Miss. Code Ann. § 93-13-253
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(Rev. 2013).  A review of the record indicates that the parties complied with all notice

requirements prior to the conservatorship hearing.  Accordingly, John’s argument is without

merit.

V. Whether an interpretation that Mississippi Code Sections 93-5-23

and 93-11-65 do not allow the chancellor the discretion or

authority to award child support for the support of an adult child

who is mentally or physically incapable of self-support after the

age of twenty-one years would violate the Equal Protection Clause

of the United States Constitution and the corresponding equal

protection provision of the Mississippi Constitution.  Specifically,

whether such an interpretation violates an adult child’s (in this

case, Ryan’s) right to equal protection under the law in light of the

legislature’s enactment of Mississippi Code Section 43-19-33,

which provides that a putative father is not relieved of the duty of

support in the case of an adult child who “is mentally or physically

incapable of self-support.”

¶32. After a thorough review of the supplemental briefs filed by the parties and the State,

we find that it is unnecessary to address this issue.  We find that John waived his right to

challenge his child-support obligation when he failed to appeal Chancellor Lutz’s 1998

judgment and waited thirteen years to attack it collaterally. We reach this conclusion

without deciding whether Sections 93-5-23 and 93-11-65 of the Mississippi Code should

be interpreted to allow for the provision of post-majority support for adult disabled children.

The constitutionality of Section 43-19-33(3), which does not apply to the parties here, is not

relevant to the disposition of this case.  See Kron v. Van Cleave, 339 So. 2d 559, 563 (Miss.

1976) (“It is familiar learning that courts will not decide a constitutional question unless it

is necessary to do so in order to decide the case.”).  

CONCLUSION



Because all of the Justices who joined Justice King’s special concurrence did not6

vote to join Chief Justice Waller’s majority, I felt compelled to explain my position.  
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¶33. We affirm the chancery court’s denial of John’s motions for relief from judgment or,

alternatively, modification of child support.  However, the chancery court failed to follow

the law governing conservatorships in ruling on John’s and Elisha’s petitions to be named

as Ryan’s conservator.  Accordingly, we reverse the chancery court’s appointment of Elisha

as Ryan’s conservator and remand for a new conservatorship proceeding in compliance with

the law governing the establishment of a conservatorship for Ryan’s person and estate.

¶34. AFFIRMED IN PART; REVERSED IN PART AND REMANDED.

DICKINSON AND RANDOLPH, P.JJ., LAMAR, KITCHENS, CHANDLER,

PIERCE AND COLEMAN, JJ., CONCUR.  PIERCE, J., SPECIALLY CONCURS

WITH SEPARATE WRITTEN OPINION JOINED BY DICKINSON, P.J.,

KITCHENS AND CHANDLER, JJ.  KING, J., SPECIALLY CONCURS WITH

SEPARATE WRITTEN OPINION JOINED BY DICKINSON, P.J., KITCHENS,

CHANDLER AND PIERCE, JJ.

PIERCE, JUSTICE, SPECIALLY CONCURRING:6

¶35. I write separately to explain why I agree with Chief Justice Waller’s majority opinion

and Justice King’s special concurrence.  My concurrence with both opinions is not in

conflict, as the majority opinion does not answer whether child support may be ordered in

certain circumstances where the child is disabled and said disability will extend beyond the

age of twenty-one.  

¶36. First, I agree with the majority’s determination that Ravenstein’s appeal was

untimely; therefore, he is precluded from receiving any relief on appeal from the judgment

requiring him to pay lifetime child support.  
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¶37. Second, I agree with Justice King’s special concurrence finding that the chancellor,

under the facts of this case, had the authority to order lifetime child support.  As the special

concurrence points out, Mississippi Code Section 93-11-65(8) clearly states that the court

is granted the discretion to determine whether emancipation has occurred at the age of

twenty-one if it has been determined by the court, prior to emancipation, that the child is

incapable of becoming emancipated.  See Miss. Code Ann. § 93-11-65(8) (Rev. 2013). 

¶38. Lastly, I call attention to my concurrence with this Court’s prior opinion in Hays v.

Alexander and note that the specially concurring opinion does not conflict with this Court’s

prior caselaw.  Hays v. Alexander, 114 So. 3d 704, 708 (¶14) (Miss. 2013).  In Hays, the

mother sought either an extension of alimony payments or the reinstatement of child support

for their son.  Hays, 114 So. 3d at 705.  At the time, their son was nearly twenty-three years

old and had become emancipated at the age of twenty-one.  Id.  The factual situation in

Hays is incomparable to the factual situation at hand.  This Court, in Hays, stated that the

courts do not possess the power to require parents to support their adult children.  Hays, 114

So. 3d at 708 (¶14).  However, we recognized that a chancellor’s determination of

emancipation is permissive.  Id. 

¶39. Therefore, for the above stated reasons, I concur with the majority opinion and the

special concurring opinion, agreeing that Ravenstein’s appeal is untimely, and further, that

the trial court had the authority to order lifetime child support for a disabled child who

would not be capable of self-support by the age of twenty-one. 

DICKINSON, P.J., KITCHENS AND CHANDLER, JJ., JOIN THIS OPINION.
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KING, JUSTICE, SPECIALLY CONCURRING:

¶40. The question placed before this Court is whether the chancellor erred in requiring

lifetime support for a disabled child who has now reached the age of majority.  The majority

does not answer that question, but instead holds that John failed to timely appeal from the

order requiring support for the lifetime of the child, and was therefore not entitled to any

relief from the judgment.  I agree with the majority that the lifetime support should continue,

and therefore specially concur with the majority.  However, I write separately because I

believe that this Court should, without equivocation, address whether a duty exists for a

parent to provide support to a child who is chronologically an adult, but who, due to mental

or physical disability, is incapable of caring for himself. 

¶41. The statutory law of this state recognizes a duty of support until a child’s

emancipation.  Miss. Code Ann. § 93-5-23 (Rev. 2013); Miss. Code Ann. § 93-11-65(8)

(Rev. 2013). This Court has defined emancipation as

the freeing of a child for all the period of its minority from the care, custody,

control, and service of its parents; the relinquishment of parental control,

conferring on the child the right to its own earnings and terminating the

parent’s legal obligation to support it.

Burt, 841 So. 2d 108, 111 (Miss. 2001) (quoting Caldwell v. Caldwell, 579 So. 2d 543, 549

(Miss. 1991)).

¶42. Twenty-one is generally considered the age of majority and presumptively the age

of emancipation, because that age is the presumptive point at which a child has the mental

maturity to make his own decisions and the ability to provide for and attend to his own

needs.  See Watkins v. Watkins, 337 So. 2d 723, 724 (Miss. 1976); Koltay v. Koltay, 667



The Legislature provided that a “court may determine that emancipation has occurred7

pursuant to Section 93-11-65.”   Miss. Code Ann. § 93-5-23 (Rev. 2013) (emphasis added).

This determination of emancipation is clearly permissive, and not mandatory.  See Burt v.

Burt, 841 So. 2d 108, 111-12 (Miss. 2001) (“The statutory requirements for emancipation

[under the prior version of Section 93-5-23] are clearly permissive and not mandatory; the

court may determine that the child has been emancipated if any of the four factors are

satisfied.” (emphasis in original)).  Thus, the Legislature clearly gave the courts the option

to use Section 93-11-65 as guidance to determine emancipation in a divorce case, but did not
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P.2d 1374, 1376 (Colo. 1983) (“At that age a person is presumed to possess the physical and

mental capabilities to support himself, to establish his own residence, and in general to

manage his own affairs.”). However, some children, due to mental and/or physical

disability, will never have the mental maturity to make their own decisions or the ability to

provide for themselves and attend to their own needs.  In such cases, the presumption of

emancipation may be overcome.  See Streb v. Streb, 774 P.2d 798, 800 (Alaska 1989);

Riggs v. Riggs, 578 S.E.2d 3, 5 (S.C. 2003).  “A different interpretation would be wholly

inconsistent with the independence that the word ‘emancipation’ connotes.”  Koltay, 667

P.2d at 1376.  A child who is so mentally or physically disabled as to render him incapable

of self-support, and who is thus dependent on one or both of his parents, clearly is not free

from the “care, custody, control, and service” of his parents.  Furthermore, in such a

situation, parental control has not been relinquished.

¶43.   Thus, under these circumstances, the issue of emancipation is not resolved by a mere

presumption, but rather is a question of fact to be resolved by the court on a case-by-case

basis, which the Legislature has specifically provided the authority for the courts to do.  See

Hays v. Alexander, 114 So. 3d 704, 708 (Miss. 2013) (“the chancellor’s determination of

emancipation [is] permissive”); Hays, 114 So. 3d at 709-14 (King, J., dissenting);  see also7



mandate a finding of emancipation under any particular circumstances.  Rather, the statute

explicitly gives the courts the authority to determine when emancipation occurs with regard

to child support ordered pursuant to a divorce proceeding.   

 Section 93-11-65 provides that 

[u]nless otherwise provided for in the underlying child support judgment,

emancipation shall occur when the child:

(i) Attains the age of twenty-one (21) years, or

(ii) Marries, or

(iii) Joins the military and serves on a full-time basis, or

(iv) Is convicted of a felony and is sentenced to incarceration of two (2)

or more years for committing such felony[.] 

Miss. Code Ann. § 93-11-65(8)(a) (Rev. 2013) (emphasis added).  While emancipation under

Section 93-11-65, which is not at issue in this case, “shall” occur when one or more of the

four factors is met, this section also provides that emancipation occurs unless the court

provides otherwise in the underlying child support judgment.  This provision clearly gives

courts the latitude to make provisions regarding emancipation in their child support

judgments other than those situations outlined in the statute.

26

Amicus Brief of the State of Mississippi (“Emancipation is only a presumption and not an

absolute.”).  That position is consistent with the position taken by thirty-three of our sister

states, the District of Colombia, and the territory of Guam:

Six states and the District of Colombia have caselaw providing that parents

have a duty to support an adult disabled child.  See Ex Parte Brewington, 445

So. 2d 294 (Ala. 1983) (interpreting “children” in the child support statute to

mean “dependent” children, not “minor” children, thus including children

whose dependency results “from physical and/or mental disabilities that

continue to render them incapable of self-support beyond majority”); Streb

v. Streb, 774 P. 2d 798 (Alaska 1989) (“the presumption of emancipation may

be overcome by evidence that an adult child is incapable of supporting

himself or herself by reason of a physical or mental disability”); Nelson v.

Nelson, 548 A.2d 109 (D.C. 1988); Sininger v. Sininger, 479 A.2d 1354

(Md. 1984); Feinberg v. Diamant, 389 N.E.2d 998 (Mass. 1979); Cohn v.

Cohn, 934 P.2d 279 (N.M. App. 1996); Dehm v. Dehm, 545 P.2d 525 (Utah

1976) (defining “children” to include incapacitated children and noting the

highly equitable nature of divorce proceedings).
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Seventeen states have caselaw providing that parents have a duty to support

adult disabled children, and that caselaw was subsequently codified, ratified,

or otherwise authorized by later statutory law.  See  Ark. Code Ann. § 9-12-

312(a)(6)(B) (codifying Petty v. Petty, 482 S.W.2d 119 (1972)); Cal. Fam.

Code § 3910(a) (see Anderson v. Anderson, 56 P. 630 (Cal. 1899)); Colo.

Rev. Stat. Ann. § 14-10-115(B)(a)(II) (codifying Koltay v. Koltay, 667 P.2d

1374 (Colo. 1983)); Fla. Stat. Ann. § 743.07(2) (codifying Fincham v. Levin,

155 So. 2d 883 (Fla. App. 1963)); 750 Ill. Comp. Stat. Ann. 5/513(a)(1)

(codifying Freestate v. Freestate, 244 Ill. App. 166 (1927), and Strom v.

Strom, 142 N.E.2d 172 (Ill. App. Ct. 1957)); Ind. Code Ann. § 31-16-6-

6(a)(2) (codifying Zakrocki v. Zakrocki, 60 N.E.2d 745 (Ind. App. 1945);

Ky. Rev. Stat. Ann. § 405.020(2) (see Williams v. West, 258 S.W.2d 468 (Ky.

1953) (statute passed in 1952, but not retroactive, yet court found the basis to

require support of an adult disabled child without reference to the statute));

Minn. Stat. Ann. § 518A.26 (Subd. 5) (see McCarthy v. McCarthy, 222

N.W.2d 331 (Minn. 1974) (dicta)); Mo. Ann. Stat. § 452.340(4) (codifying

Fower v. Fower Estate, 448 S.W.2d 585 (Mo. 1970)); Mont. Code Ann. § 40-

5-201(2)(a)(iii) (codifying Maberry v. Maberry, 598 P.2d 1115 (Mont.

1979)); N.J. Stat. Ann. § 2A:34-23(a) (codifying Kruvant v. Kruvant, 241

A.2d 259 (N.J. Super. 1968)); Ohio Rev. Code Ann. § 3119.86(A)(1)(a)

(codifying Castle v. Castle, 473 N.E.2d 803 (Ohio 1983); 23 Pa. Cons. Stat.

Ann. § 4321(3) (codifying Commonwealth ex rel. Cann v. Cann, 418 A.2d

403 (Pa. Super. 1980));  S.C. Code Ann. § 63-3-530(A)(17) (granting court

jurisdiction over cases regarding support of adult disabled child, but not

creating an explicit duty of a parent to support adult disabled children) (see

Riggs v. Riggs, 578 S.E.2d 3 (S.C. 2003) (interpreting statute granting court

jurisdiction over cases of support of an adult disabled child and finding that

“[w]here . . . disability prevents the child from becoming emancipated, the

presumption of emancipation upon reaching majority is inapplicable”)); Tenn.

Code Ann. § 36-5-101(k) (codifying Sayne v. Sayne, 284 S.W.2d 309 (Tenn.

App. 1955)); Utah Code Ann. § 78B-12-102(7)(c) (codifying Dehm v. Dehm,

545 P.2d 525 (Utah 1976) (defining “children” to include incapacitated

children and noting the highly equitable nature of divorce proceedings)); W.

Va. Code § 48-11-103(b) (“Nothing herein shall be construed to abrogate or

modify existing case law regarding the eligibility of handicapped or disabled

children to receive child support beyond the age of eighteen.”) (declining to

abrogate or modify Casdorph v. Casdorph, 460 S.E.2d 736 (W. Va. 1995),

which provides a duty to support adult disabled children).

Ten states and one territory provide that parents have a duty to support adult

disabled children via statute.  See Ariz. Rev. Stat. Ann. § 25-320(E); 19 Guam

Code Ann. §4105.1; Haw. Rev. Stat. Ann. § 580-47(a); Iowa Code Ann. §

252A.3(3); Nev. Rev. Stat. Ann. § 125B.110; N.D. Cent. Code § 14-09-



Extending support beyond the age of majority does not necessarily obligate the payor8

to lifetime support.  If, for example, due to medical advances or other circumstances, the
adult child receiving support was later rehabilitated to the point where he or she became
capable of self-support, or, in other words, became emancipated, a modification or
termination of child support could be sought based upon those changed circumstances.
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08.2(6); Okla. Stat. Ann. tit. 43 § 112.1A(B)(1); R.I. Gen. Laws § 15-5-

16.2(b); Tex. Fam. Code Ann. § 154.001(a)(4); Va. Code Ann. § 20-124.2(C);

Wyo. Stat. Ann. § 14-2-204(a)(i).  

¶44.  Thus, the presumption that emancipation will automatically occur upon attaining the

age of majority may be overcome by facts showing that a child is so mentally and/or

physically disabled that he or she is incapable of self-support, as the facts in this case

showed when the chancellor entered his original judgment.  If it can be shown to a

reasonable degree of certainty that emancipation will not occur at age twenty-one due to

such disability, then the duty of support does not automatically terminate upon attaining the

age of majority.   However, the statutes are clear that the duty of support terminates upon8

emancipation.  Thus, a child who becomes disabled after emancipation, by attaining the age

of majority or otherwise, does not have a right to parental support under Sections 93-5-23

and 93-11-65.  Once liability is terminated, it cannot be restored.  Kruvant v. Kruvant, 241

A.2d 259, 266 (N.J. Super. Ct. App. Div. 1968).

¶45. In the present case, it is undisputed that the child’s mental and physical disabilities

render him incapable of exercising the mental maturity to make his own decisions or of

having the ability to provide for himself and attend to his own needs.  Given these facts, the

child is incapable of being emancipated, and is therefore entitled to continued support from

his parents.  To hold otherwise would mean that such a disabled child of divorced parents



The article notes that the costs include basic expenses (housing, food, transportation,9

clothing, and health-related expenses, which tend to cost more for a person with a disability
than someone without one), additional expenses incurred as a result of the disability (respite
care, specialized or adaptive equipment, environmental modifications, and therapeutic
services), and opportunity costs (for example, foregone earnings of the caretaker).  See
Byrns, supra ¶45, at 503-04.  It further notes that single mothers of children with
developmental disabilities are “significantly more likely to be poor or near poor.”  Id. at
n.12. 
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would be forced to either 1) depend upon the state for his care and nurture, 2) depend upon

the kindness of strangers for his care and nurture, or 3) be the sole responsibility, financial

and otherwise, of the parent who received custody of him in the divorce.  See Katherine

Byrns, Student Note, Postmajority Child Support for Children with Disabilities, 51 Fam.

Ct. Rev. 502, 503-04 (2013) (stating that “[i]t is estimated that overall daily living expenses

for families with a child with a disability are 8 to 20 per cent [sic] greater than their

counterparts without a disability” and that “[t]he costs of caring for a disabled child are

especially burdensome when a single parent cares for that child”).9

¶46.  This State has specifically provided that a child born out of wedlock, whose

disabilities render him incapable of emancipation, is entitled to parental support beyond the

age of twenty-one. Miss. Code Ann. § 43-19-33(3) (Rev. 2009) (a putative father is not

relieved of the duty of support in the case of an adult child who “is mentally or physically

incapable of self-support”). However, at present we do not specifically recognize that same

protection for a child whose disabilities render him incapable of emancipation if his parents

were married and subsequently divorce, despite the statutory authority to do so.  See Hays,

114 So. 3d 704. Thus, Mississippi mandates a duty to support illegitimate adult disabled

children, but not legitimate ones, or ones whose fathers otherwise recognize and support
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them.  In my opinion, this is an irrational and impermissible discrimination, which deprives

an equally disabled child of support solely because his parents were married.  See City of

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441, 105 S. Ct. 3249, 87 L. Ed. 2d 313

(1985) (classifications based on legitimacy receive a level of heightened scrutiny); Mathews

v. Lucas, 427 U.S. 495, 504, 96 S. Ct. 2755, 49 L. Ed. 2d 651 (1976).  

¶47.  The Equal Protection Clause of the Fourteenth Amendment mandates that no State

may “deny to any person within its jurisdiction the equal protection of the laws,” which

directs that all similarly situated persons should be treated alike.  U.S. Const. amend. XIV;

City of Cleburne, 473 U.S. at 439.  The general rule regarding legislation is that it “is

presumed to be valid and will be sustained if the classification drawn by the statute is

rationally related to a legitimate state interest.”  Id. at 439-40.  However, classifications

based on legitimacy, which include the statutes in question given that no legitimate child

could be the beneficiary of child support under Section 43-19-33, receive a higher level of

scrutiny.  Id. at 441; Rias v. Henderson, 342 So. 2d 737, 739 (Miss. 1977) (also noting that

support from fathers is “an essential right to a child”).  Depriving a disabled child of such

an essential right to support simply because his parents were at one time married “is illogical

and unjust” and serves no legitimate purpose.  See Rias, 342 So. 2d at 740 (holding that a

statute cutting off child support for illegitimate children at the age of sixteen was

unconstitutional because there was no reason “for denying such an essential right to a child

simply because its natural father has not married its mother”). 

¶48. It is the duty of this Court “to adopt a construction of the statutes which would purge

the legislative purpose of any constitutional invalidity, absurdity or unjust inequality” so that
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“an unwise purpose will not be imputed to the legislature when a reasonable construction

is possible.”  Sheffield v. Reece, 28 So. 2d 745, 749 (Miss. 1947).  To avoid an

unconstitutional and discriminatory result, this Court should interpret Sections 93-5-23 and

93-11-65(8) as allowing a chancellor to order child support for an adult child who “is

mentally or physically incapable of self-support.”  Moreover, such an interpretation

effectuates the clear language of the statutes.  See Hays, 114 So. 3d at 709-14 (King, J.,

dissenting).

¶49. I would thus hold that the child’s disabilities preclude his emancipation, and therefore

the chancellor did not err in ordering lifetime support.  However, I agree fully with the

majority’s disposition of the conservatorship issue, and therefore concur with that part and

with the result.

DICKINSON, P.J., KITCHENS, CHANDLER AND PIERCE, JJ., JOIN THIS

OPINION.
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